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STATEMENT OF JURISDICTION 

The Superior Court has original jurisdiction over this matter pursuant to V.I. 

CODE ANN. tit. 4 § 76(a).  This Court has appellate jurisdiction pursuant to 4 V.I.C. 

§ 32(a). An order from the Superior Court denying Appellant, Basic Services, Inc.’s 

(“Basic”), Second Renewed Motion for Relief from Judgment and Order was entered 

on December 10, 2020. (J.A. 003). Because this order resolved all outstanding 

claims between the parties, it constitutes a final order for purposes of § 32(a). See 

Suid v. Law Office of Karin A. Bentz, PC., 2021 V.I. 14 ¶ 8 (V.I. 2021). Appellant 

filed a timely Notice of Appeal on December 31,2020. (J.A. 001). 

 

STATEMENT OF RELATED CASES OR PROCEEDINGS 

Pursuant to V.I.R.APP.P. 22(a)(3)(i), the Government is unaware of any 

related cases that are currently pending. However, Basic has been before this Court 

on a prior occasion in the case Basic Services, Inc. v. Gov’t of the V.I., 71 V.I. 652 

(V.I. 2019). The issue raised in this appeal, the denial of Basic’s Rule 60(b) motion, 

was not previously before this Court in that matter. 

 

STATEMENT OF THE ISSUES 

I. Whether the Superior Court abused its discretion when it denied Basic’s 

claim for relief under Rule 60(b)(2). 
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II. Whether the Superior Court abused its discretion when it denied Basic’s 

claim for relief under Rule 60(b)(6). 

 

STANDARD OF REVIEW 

“The denial of a motion for relief under Rule 60(b) [of the Virgin Islands 

Rules of Civil Procedure] is reviewed only for abuse of discretion.” Suid, 2021 V.I. 

14 at ¶ 9 (citing Martin v. Martin, 54 V.I. 379, 387 (V.I. 2010). “An abuse of 

discretion involves a finding of clearly erroneous fact, an errant conclusion of law, 

or an improper application of law to fact.” Shoy v. People, 55 V.I. 919, 925 (V.I. 

2011). Only if the facts relevant to the Rule 60(b) motion are entirely undisputed and 

all that remains is the adjudication of a pure legal question, would this Court’s review 

would be plenary. Suid, 2021 V.I. 14 at ¶ 13 (citing Gould v. Salem, 59 V.I. 813, 817 

(V.I. 2013). Because the Government disputes Basic’s factual allegations, the 

standard of review in this case is abuse of discretion. 

 

STATEMENT OF THE CASE AND FACTS 

On May 8, 2012, Basic filed a single count complaint for breach of contract 

in the Superior Court of the Virgin Islands against the Government. (J.A. 278). 

Under the contract at issue, Basic was to provide professional computer, 

communications, and technical support and services to the Virgin Islands 

Department of Education (“VIDOE”). (J.A. 003-4). The funding for these services 
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was part of a federal initiative called the E-Rate Program, administered by the 

Universal Service Administrative Company (“USAC”). (J.A. 004). 

Through the E-Rate Program, eligible schools and libraries could receive 

assistance of up to 90% of their funding for internet and other telecommunications 

services. Id. Accordingly, the contract stipulated that the Government was only 

responsible for paying 10% of the total cost for all eligible services and products 

provided by Basic, while the other 90% of the funding was contingent upon USAC 

approval. Id. 

Per the terms of the contract, Basic submitted three invoices to VIDOE, which 

were approved and forwarded to USAC. Id. The Government paid its share, or more, 

of all three invoices, but Basic did not receive payment from USAC. Id. In the 

complaint, Basic alleged that the Government was responsible for the outstanding 

balance. (J.A. 278-81). 

On November 30, 2015, Basic sought to amend the complaint to add a count 

for quantum meruit, but the Superior Court denied the motion for futility. (J.A. 030). 

On August 1, 2017, the Government moved for summary judgment, and on August 

25, 2017, Basic countered with their own cross-motion for summary judgment. (J.A. 

066 and 194). On October 17, 2017, the Superior Court granted the Government’s 

motion for summary judgment, denied Basic’s cross-motion for summary judgment, 

and dismissed the case with prejudice. (J.A. 026). 
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Following the entry of final judgment, on November 7, 2017, Basic appealed 

to this Court. (J.A. 290). On June 13, 2019, this Court affirmed both the Superior 

Court’s order granting the Government’s motion for summary judgment and the 

order denying Basic’s motion to amend the complaint.  (J.A. 293). 

While Basic’s previous appeal was pending, they received two letters form 

USAC, dated December 27 and December 28, 2017. (J.A. 004) The letters explained 

that USAC was denying funding for the invoices because of a conflict of interest 

that was deemed to have compromised the competitive bidding process. (J.A. 004-

5). According to USAC, a member of the Government’s vendor evaluation 

committee that awarded the contract to Basic was associated with and being paid by 

Basic during the same years that they were selected by the committee. Id. 

After receiving the letters, Basic filed a Motion for Relief from an Order and 

to Amend Complaint on May 3, 2018. (J.A. 311). Subsequently, this Court denied 

Basic’s appeal on June 17, 2019, and Basic went on to file a Renewed Motion for 

Relief from Judgment and Order on June 24, 2019, followed by a Second Renewed 

Motion for Relief from Judgment and Order on August 23, 2019. (J.A. 342 and 355). 

All three of Basic’s motions for relief were opposed by the Government. (J.A. 331, 

346, and 368). 

Ultimately the Superior Court issued a Memorandum Order and Opinion on 

December 10, 2020, denying all of Basic’s motions for relief. (J.A. 003). It is from 
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this order that Basic now appeals, as indicated in the Notice of Appeal filed on 

December 31, 2020. (J.A. 001). 

 

SUMMARY OF THE ARGUMENT 

The District Court did not abuse its discretion by denying Basic’s motions for 

relief. Basic requested relief under two subsections of V.I. R. Civ. P. 60: (b)(2), 

which is based upon newly discovered evidence, and (b)(6), a catchall provision 

designed to provide equitable relief for an aggrieved party whose claim does not fall 

within any of the other five subsections. 

With respect to Basic’s claim under Rule 60(b)(2), the “newly discovered 

evidence” that Basic relies on to support their motions for relief was either not in 

existence at the time of summary judgment or would have been discoverable had 

Basic used reasonable diligence by employing standard discovery practices at their 

disposal. 

Additionally, Basic was not entitled to relief under Rule 60(b)(6), because the 

facts alleged by Basic were best suited under the newly discovered evidence prong 

of Rule 60(b)(2). The catchall provision of Rule 60(b)(6) may only be considered 

when no other subsection of Rule 60 is applicable, and even then it may only be used 

in extraordinary circumstances.  
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ARGUMENT 

I. The Superior Court did not abuse its discretion when it denied Basic’s 

claim for relief under Rule 60(b)(2). 

Pursuant to Rule 60(b)(2), a trial court may “relieve a party or its legal 

representative from a final judgment, order, or proceeding for . . . newly discovered 

evidence that, with reasonable diligence, could not have been discovered in time to 

move for a new trial under Rule 59(b).” “The phrase newly discovered evidence 

refers to evidence of facts in existence at the time of trial of which the aggrieved 

party was excusably ignorant.” Walters v. Parrott, 58 V.I. 391, 415 (V.I. 2013) 

(quoting United States v. 27.93 Acres of Land, 924 F.2d 506, 516 (3d Cir. 1991)). 

In its Memorandum in Support of Second Renewed Motion for Relief from 

Judgment and Order, Basic asserts that the letters from USAC, denying funding, 

were “newly discovered evidence’ entitling Basic to relief from the Superior Court’s 

judgment. (J.A. 361). However, Basic concedes that “the Letters themselves were 

not in existence at the time of trial, although the facts disclosed by the Letters . . . 

were in existence at the time.” (J.A. 362). 

A key component of any claim under Rule 60(b)(2) is that the facts must have 

been in existence prior to the trial (or in this case prior to the summary judgment). 

See Walters, 58 V.I. at 415. As the Superior Court correctly pointed out, just because 

“the Letters assert in their reasoning facts that existed prior to the summary judgment 



7 

does not change the fact that USAC’s investigation concluded after summary 

judgment.” (J.A. 009). Accordingly, Basic’s admission that the letters were not in 

existence at the time of summary judgment necessarily defeats any claim that 

USAC’s decision constituted newly discovered evidence for the purposes of Rule 

60(b)(2). 

Basic argues that the facts upon which USAC’s decision was based should be 

considered newly discovered because Basic received the letters after summary 

judgment. However, this argument also fails because the facts in question would 

have all been easily discoverable if Basic had exercised reasonable diligence, which 

it did not. 

Basic admits that it knew their employee was also working for VIDOE and 

that USAC was conducting an investigation related to the invoices. (Appellant’s Br. 

27; J.A. 010). Despite having ample opportunity to depose or subpoena their own 

employee or a representative from USAC, Basic made the strategic decision not to 

do so. (J.A. 010). See Betterbox Commc’ns., Ltd. v. BB Techs., Inc., 300 F.3d 325, 

332 (3d Cir. 2002) (holding that the movant did not exercise due diligence when 

they failed to depose or subpoena relevant parties). Additionally, Basic chose not to 

request any continuance or extension of time pending the outcome of USAC’s 

investigation. (J.A. 010). 
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Basic’s brief claims there was never an indication of the need to depose these 

individuals because Basic was not aware that their employee had been placed on the 

vendor evaluation committee. (Appellant’s Br. 27). However, this is a circular 

argument that defeats itself. On the one hand, Basic asserts that these facts were so 

important they should now be entitled to relief under Rule 60(b)(2), but at the same 

time the facts were not so important that Basic should have been expected to make 

a diligent inquiry into their existence prior to summary judgment. 

With zero legal or factual support, the brief blames the Government for failing 

to disclose the appointment of Basic’s employee to the vendor evaluation committee. 

(Appellant’s Br. 27). Aside from the bare assertions of counsel, no evidence is 

offered to support this bold accusation. See Henry v. Dennery, 55 V.I. 986, 994 (V.I. 

2011) (“[U]nsworn representations of an attorney are not evidence.”) The brief does 

not refer to any attempt by Basic to elicit such information from the Government, 

nor does it cite to any portion of the record demonstrating the Government’s failure 

to accurately respond to a request for such information. 

Again, Basic had the opportunity elicit such information in discovery, whether 

that be through depositions, requests for production, interrogatories, or admissions. 

Yet the record is devoid of any attempt by Basic to do so. The fact that the 

Government did not volunteer information that Basic itself did not consider relevant 

at the time, cannot reasonably be deemed a failure to disclose. 
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Lastly, Basic argues that the Superior Court erred by failing to provide Basic 

with an evidentiary hearing before denying its motion, citing A.P. v. Gov’t of the V.I. 

ex rel. C.C., 961 F. Supp. 122 (D.V.I. 1997) for this proposition. However, in A.P. 

the District Court was analyzing Rule 60(b)(6), not Rule 60(b)(2), and specifically 

acknowledged that “[a]t such hearing, reasons justifying relief under clauses (1), (2), 

or (3) . . . may not be considered.” Id. at 125. 

Overall, the brief simply reasserts the same arguments that were made before 

the Superior Court, even going so far as to say, “[f]or the reasons argued in and urged 

in the motions, made to the Superior Court, Basic has presented all that is required 

for relief.” (Appellant’s Br. 28). However, the standard of review is abuse of 

discretion and Basic offers no explanation as to why this Court should find that the 

Superior Court abused its discretion by denying Basic’s motions for relief. 

Basic admits that they originally filed the Complaint solely to avoid a running 

of the statute of limitations. (Appellant’s Br. 7). They also admit that they assumed 

the reasoning for USAC’s failure to pay was because VIDOE did not submit the 

invoices in a timely manner. (Appellant’s Br. 27). Basic chose to forego any 

discovery that could have validated their assumption, and instead allowed the case 

to proceed to summary judgment, which ultimately resulted in an adverse ruling and 

dismissal of their claim. They now seek to salvage their case with a Rule 60(b) 

motion, but the fact of the matter is, had Basic employed even the most basic of 
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discovery tools at their disposal, these “newly discovered facts” would have come 

to light prior to the issuance of summary judgment. Therefore, because Basic failed 

to use reasonable diligence to uncovered said facts, the Superior Court’s decision 

should be upheld. 

 

II. The Superior Court did not abuse its discretion when it denied Basic’s 

claim for relief under Rule 60(b)(6). 

Rule 60(b)(6) is a catchall provision that provides the trial court with the 

authority to “relieve a party or its legal representative from a final judgment, order, 

or proceeding for . . . any other reason that justifies relief.” However, Rule 60(b)(6) 

is mutually exclusive from the other five subsections of Rule 60, and any conduct 

which generally falls under any of Rules 60(b)(1) through (5), cannot stand as a 

ground for relief under Rule 60(b)(6). Appleton v. Harrigan, 61 V.I. 262, fn. 7 (V.I. 

2014). 

Contrary to what Basic contends in their brief, the Superior Court did not place 

undue emphasis on the order of the arguments in their motions for relief. The 

Superior Court was simply pointing out that by moving for relief under Rule 

60(b)(2), Basic had acknowledged the facts at issue were closely related to that 

subsection. See Appleton, 61 V.I. at fn. 7 (quoting Arrierta v. Battaglia, 461 F.3d 

861, 865 (7th Cir. 2006)) (“If the asserted ground for relief falls within one of the 

enumerated grounds for relief under subsections (1)-(3), relief under the residual 
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provision of Rule 60(b)(6) is not available.”) Therefore, because they sought relief 

under Rule 60(b)(2), Basic was not also entitled to an examination of their motion 

under Rule 60(b)(6). Id. (“[B]ecause [the movant] sought relief from the judgment 

on grounds provided for in Rule 60(b)(1), the Superior Court did not commit error 

in examining [the movant]’s motion under that subsection only.”) 

Again, Basic argues that pursuant to the District Court’s holding in A.P. the 

Superior Court should have held an evidentiary hearing on this issue. However, the 

District Court’s holding in that case was subject to the qualification that Rule 

60(b)(6) “is only available upon a demonstration of extraordinary circumstances, 

and even only then for relief based upon ‘any other reason’ than one which would 

justify relief under 60(b)(1)-(5).” (citing Stradley v. Cortez, 518 F.2d 488, 493-94 

(3d Cir. 1975)). Accordingly, the holding in A.P. only serves to further justify and 

confirm the Superior Court’s denial of Basic’s Rule 60(b)(6) claim, and as such, this 

Court should affirm the Superior Court’s order. 

 

CONCLUSION 

For all of the foregoing reasons, the Government respectfully request that this 

Honorable Court affirm the Superior Court’s Order denying Basic’s motions for 

relief. 
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